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MYERS, J., FOR THE COURT:

1. OnJune9, 2003, David Harris, Jr. was found guilty of aggravated assault before the Circuit Court

of Itawamba County and received aten year sentence with ten years suspended and five years supervised

probation. David timely filed a motion for judgment notwithstanding the verdict or, in the dternative, for

anew trid. Said motion having been denied, David raises the following issues on apped:



|. WHETHER THE JURY’ SVERDICT WASAGAINST THE OVERWHELMINGWEIGHT
OF THE EVIDENCE.

1. WHETHER THE APPELLANT WASIMPROPERLY IMPEACHED WITH EXTRINSIC
EVIDENCE AT TRIAL.

I1l. WHETHERTHE TRIAL COURT ERRED IN REFUSING A JURY INSTRUCTION FOR
SIMPLE ASSAULT.

V. WHETHER THE STATE FAILED TO PROVE EACH ELEMENT OF THE CRIME
BEYOND A REASONABLE DOUBT.

V. WHETHER THE APPELLANT RECEIVED INEFFECTIVE ASSISTANCE OF
COUNSEL.

Finding no error, we affirm.
STATEMENT OF FACTS

12. On June 9, 2003, David Harris, Jr. was tried for the aggravated assault of his brother, Adam
Bradley Harris, before the Circuit Court of Itawamba County. The altercation, which took place at
Adam'’ s residence on July 28, 2001, was quite brutal. Adam received stitches and staplesto hisface and
head and mulltiple surgeries were required for hisleft foot. Adam’s head injuries were inflicted by David
through the use of a pistol as a blunt object and aso by using a coping saw to cut and stab the victim.
Adam’s foot was dso trampled by David, causng a severe fracture which made necessary multiple
surgeries and requires the use of walking aidsfor life.

113. The dispute arose from a disagreement regarding how quickly Adam was moving from the house
inwhich hewasliving, ahouse located acrossthe Street from David. David wanted Adam out of the house
as quickly as possible so that his ex-wife could movein. Her moving in acrossthe street wasto alow for
eader child care. Although there were competing theories asto the exact catdyst for thetusde, the dispute

arose to some extent regarding Adam’ s vacating the house.



LEGAL ANALYSS

|. WHETHER THE JURY’SVERDICT WAS AGAINST THE OVERWHELMING
WEIGHT OF THE EVIDENCE.

14. David asserts thet the circuit court erred in denying his motion for judgment notwithstanding the
verdict (INOV) or, inthe dternative, for anew trid. Itis David's contention that the State did not prove
beyond a reasonable doubt, all necessary elements of aggravated assault as defined by Missssppi Code
Annotated § 97-3-7(2) (Rev. 2000). Section 97-3-7(2) defines aggravated assault as follows:

(2) A person is guilty of aggravated assault if he (a) attemptsto cause seriousbodily injury
to another, or causes such injury purposely, knowingly or recklesdy under circumstances
manifesing extreme indifference to the vaue of human life; or (b) attempts to cause or
purposaly or knowingly causes bodily injury to another with a deadly wegpon or other
means likely to produce death or serious bodily harm][.]

The State argues that each element of the crime charged was supported by credible, substantia evidence.
STANDARD OF REVIEW
15. Weapply different sandardsin reviewing motions for INOV and for anew trid.

The standard of review applied to motions for directed verdict or INOV isasfollows:
Requests for a directed verdict and motions INOV implicate the sufficiency of the
evidence. We mugt, with respect to each dement of the offense, consider dl of the
evidence -- not just the evidence which supportsthe case for the prosecution -- in thelight
most favorableto theverdict. The credible evidence whichis cons stent with the guilt must
be accepted astrue. The prosecution must be given the benefit of dl favorable inferences
that may reasonably be drawn from the evidence. Matters regarding the weight and
credibility to be accorded the evidence are to be resolved by the jury. We may reverse
only where, with respect to one or more of the elements of the offense charged, the
evidence so consdered is such that reasonable and fair-minded jurors could only find the
accused not guilty.

Ferguson v. State, 856 So.2d 334, 340-41 (122) (Miss. Ct. App. 2003) (citing Gleeton v.
State, 716 So. 2d 1083, 1087 (1114) (Miss. 1998) (overruled on other grounds by Miss. Transp.

Comn7 nv. McLemore, 863 So. 2d 31 (Miss. 2003)).



T6. It is well-settled law in Missssippi that in order to make a determination that the jury’s
verdict is againg the overwheming weight of the evidence, this Court must accept as true the
evidence which supports the verdict and will reverse that verdict only when it is determined that
the circuit court has abused its discretion in falling to grant anew trid. Dudley v. Sate, 719 So.
2d 180, 182 (118) (Miss. 1998) (citing Herring v. State, 691 So. 2d 948, 957 (Miss. 1997)). As
such, if the verdict is agang the overwhelming weight of the evidence, then anew trid is proper.
Id. (dting May v. State, 460 So. 2d 778, 781-82 (Miss. 1984).
q7. Thus, the standard of review for the grant or denid of a INOV is whether “sufficient
evidence existed to warrant the verdict and whether fair-minded jurors could have arrived & the
same verdict,” and the standard for the grant or denia of anew trid iswhether the verdict was*“so
contrary to the overwheming weight of the evidence’ that not overturning the verdict would be an
“unconscionable injustice.” Eichelberger v. Sate, 816 So. 2d 466, 467 (113-4) (Miss. Ct. App.
2002).

DISCUSSION
T8. At trid, there were two competing theories as to whether Adam or David was the initid
aggressor inthe dtercation. Adam ingsted that David was the aggressor. Adam’s contention was
that David became enraged over the speed in which hewas moving out of thehouse. David, Bonnie
Harris, and Helen Harris each contend that Adam triggered the fight by placing apistol to David's
head over adispute semming from awater bill, and thus, David acted in self-defense. Under both
theories, Adam was struck in the head with a pistol, causing severe loss of blood and requiring
immediate medical trestment. The difference between the two theoriesisthe state of mind of David

and it istherole of the jury to determine which theory is most accurate.



T9. Itisestablished in Missssppi that mattersregarding the weight and credibility accorded the
evidence areto beresolved by thejury. Harvey v. Sate, 875 So. 2d 1133, 1136 (118) (Miss. Ct.
App. 2004) (citing Deloachv. State, 811 So. 2d 454 (19) (Miss. Ct. App. 2001)). Itistherole
of the jury to determine the credibility of the witnesses and the weight given their tesimony. Burge
v. Spiers, 856 So. 2d 577, 580 (19) (Miss. Ct. App. 2003). The jury is to determine which
recollectionisto be believed. Thejury returned a verdict which was sufficiently supported by the
evidence and fair-minded jurors could have arrived at the same verdict. Thejury choseto believe
the testimony of Adam, which possessed the necessary dements of aggravated assault as defined
by Miss Code Ann. 8 97-3-7 (Rev. 2000). Therefore, we affirm.

1. WHETHER THE APPELLANT WAS IMPROPERLY IMPEACHED WITH
EXTRINSIC EVIDENCE AT TRIAL.

110. David arguesthat the prosecution engaged in an improper line of questioning in his cross-
examination. Thequestionsdludedtoinvolve David' spleaof guilty to marijuanapossesson twenty
three years prior. The State argues that this line of questioning was proper, as David had “ opened
the door” by discussing the faults of Adam.
STANDARD OF REVIEW

11. Missssppi haslong held that the standard of review for ether the admission or excluson
of evidence is abuse of discretion. Whitten v. Cox, 799 So. 2d 1, 13 (127) (Miss. 2000). Such
admissionor excluson will not warrant reversal unlessthe error adversdly affects asubstantia right
of aparty. Floyd v. City of Crystal Sorings, 749 So. 2d 110, 113 (112) (Miss. 1999).

DISCUSSION



12.  Attrid, David discussed Adam'’ s shortcomingswith thelaw. He discussed Adam'’ srecent
arrest for possession of marijuanaand hisillegd possession of firearmsasaconvicted felon. During
his testimony, David did not refer to any of his prior trouble with law enforcement. We have
previoudy established “[u]nder the Missssppi Rules of Evidence, when a defendant ‘ opens the
door’ by testifying on direct examination that heis’ pure asthe driven snow,’ itispermissiblefor the
State to impeach him by inquiring into past arrests aswell as other bad actswhich go to the veracity
of the defendant’ sdirect tesimony.” Collinsv. State, 734 So. 2d 247, 249 (16) (Miss. Ct. App.
1999) (citing Quinn v. State, 479 So. 2d 706, 708 ( Miss. 1985)). “The new-found relevance of
this evidenceisthat it servestoimpeach thewitness scredibility by demongtrating hisuntruthfulness
on one point while on the stand, which can then impeach his credibility asto other matters under the
doctrine of falsusin uno, falsusin omnibus -- adifferent propostion from the theory supporting
Rule 609, which is that the previous crimind activity itself suggests the untrustworthiness of the
swornword of the witness.” Sandersv. State, 755 So. 2d 1256, 1258 (1[7) (Miss. Ct. App.
2000).

113.  David “opened the door” regarding his credibility in his direct examination, hence, theline
of questioning presented by the State was proper. In addition, therewasno objectiontothe State’ s
questioning which failed to preserve this matter for gpped. Therefore, thisissue is without merit.

1.  WHETHER THE TRIAL COURT ERRED IN REFUSING A JURY
INSTRUCTION FOR SIMPLE ASSAULT.

STANDARD OF REVIEW
114. TheMissssppi Supreme Court hasheld that for gppropriate review of jury ingructions, the

gppellate court must read the jury ingtructions as a whole and make a determination of whether or



not the law isfairly and adequately represented. The Court stated “[i]n determining whether error
liesin the granting or refusd of various ingtructions, the ingtructions actudly given must be read as
awhole. When s0 read, if the ingtructions fairly announce the law of the case and create no
injustice, no reversible error will befound.” Coleman v. State, 697 So. 2d 777, 782 (Miss. 1997)
(dting Collins v. State, 691 So. 2d 918 (Miss. 1997)).
DISCUSSION
115. Theruleinwhich the accused is entitled to have the jury indructed asto alesser offenseis
well settled. The Missssppi Supreme Court has held:
[A] lesser included offense ingtruction should be granted unless the trid judge -- and
ultimatdly this Court -- can say, taking the evidence in the light most favorable to the
accused, and consdering al reasonable inferences which may be drawn in favor of the
accused from the evidence, that no reasonable jury could find the defendant guilty of the

lesser included offense (and conversaly not guilty of at least one essentid eement of the
principa charge).

Harper v. State, 478 So. 2d 1017, 1021 (Miss. 1985).



716. David offered jury instruction D-2* on the lesser-included offense of simple assault, as
presented by Mississippi Code Annotated 8 97-3-7 (Rev. 2000). Thisingtruction wasdenied and
David argues that ample evidence was presented which would support afinding of Smple assault.
Mississippi Code Annotated § 97-3-7 (Rev. 2000), in pertinent part, reads as follows:

(1) A personisquilty of ample assault if he (a) attemptsto cause or purposdly, knowingly
or recklesdy causes bodily injury to another; . . ..

(2) A person is guilty of aggravated assault if he. . . (b) attemptsto cause or purposely or
knowingly causes bodily injury to another with a deadly weapon or other means likdly to
produce death or serious bodily harm; . . . .
17. Thedifference between smple assault and aggravated assault liesin the statutory language
“with a deadly wegpon.” Asthe Missssippi Supreme Court has held, “[t]his suggests a statutory
scheme where conduct which is smple assault under Section 97-3-7(1)(a) becomes aggravated

assault under Section 97-3-7(2)(b) when done *with adeadly weapon.” Hutchinsonv. State, 594

So. 2d 17, 19 (Miss. 1992).

Lury Ingruction D2

If you find that the State hasfailed to prove any one or more of the essential elements of the crime
charged in Count | being the crime of Aggravated Assault you must find the defendant not guilty of the
charge. You will then proceed with your deliberations to decide whether the State has proved beyond a
reasonable doubt dl of the eements of the lesser crime of Smple Assaullt.

The lesser included crime contains the same elements as the crime charged, with the exception of
the element of the use of a deadly wegpon in an assaullt.

If you find from al of the evidence in this case beyond a reasonable doubt that David Harris, J.,
did purposely, knowingly and unlawfully strike Adam Harris with any object other than a deadly wegpon
and without provocation then you will find the defendant guilty of the lesser included crime of Smple
Assault.

If you find beyond a reasonable doubt from the evidence in this case that the defendant is guilty of
the crime charged or alesser crime as defined, but you have a reasonable doubt as to the crime of which
the defendant is guilty, youmust resolve the doubt in favor of the defendant and find him guilty of the lesser
crime.



118. Thereisno question that David did infact inflict theinjuriesto Adam with adeadly wegpon.
It was uncontested that Adam’s injuries were inflicted by David gtriking him with a pistol. The
Mississppi Supreme Court has previoudy held that the use of .357 Magnum as a blunt instrument
was sufficient to support an aggravated assault charge since the use of the gun asablunt instrument
could have been found by the jury to congtitute use of aweapon which could cause bodily injury to
another within the meaning of Section 97-3-7. Griffin v. State, 540 So. 2d 17, 19 (Miss. 1989).
119. David's contention is that he acted in salf-defense and an ingtruction pertaining to self-
defense was given. No ingtruction for smple assault wasrequired. Therefore, thisissueiswithout
merit.

IV. WHETHER THE STATE FAILED TO PROVE EACH ELEMENT OF THE
CRIME BEYOND A REASONABLE DOUBT.

920. David next contends that the State failed to prove each eement of the crime beyond a
reasonable doubt, namey “an ‘attempt’ to cause serious bodily injury,” as sated in Missssppi
Code Annotated 897-3-7(2) (Rev. 2000).
STANDARD OF REVIEW

721.  WhenthisCourt reviewsthesufficiency of the evidence presented a trid, we must view that
evidence in the light most favorable to the State. McClain v. State, 625 So. 2d 774, 778 (Miss.
1993). Only if after reviewing the evidencein that light we conclude that no reasonable juror could
conclude that al of the dements of the crime had been proven do we set aside the verdict. Id. It
is the jury’s role to determine the credibility of the witnesses and to weigh the testimony.
Determining credibility is not the role of the trid court nor this Court. 1d.

DISCUSSION



922.  Inthecasesub judice, Adam hastestified that he was struck with apistol asablunt object
in the head, stabbed and scratched with a coping saw, and had his foot trampled by David. As
gated previoudy, it was David' s contention that hewas acting isself-defense. Thejury determined
that Adam's testimony was more credible and found David guilty of aggravated assault. David
contends that the State did not specificdly provethe“attempt” dement of aggravated assault. This
Court hasprevioudy held that “[t]he crime of aggravated assault is complete when aperson willfully
attemptsto cause bodily injury to another with adeadly weapon.” Brownv. State, 763 So. 2d 207,
209 (14) (Miss. Ct. App. 2000). Since injuries having been proved and the jury construed the
evidence againg David, wedo not find the State’ sevidenceto belacking asto any essentid eement
of thecrime. Therefore, we find this issue to be without merit.

V. WHETHER THE APPELLANT RECEIVED INEFFECTIVE ASSISTANCE OF
COUNSEL.

STANDARD OF REVIEW
723. Thedandard of review for aclam of ineffective assistance of counsd follows a two-part
test, asorigindly established by Strickland v. Washington, 466 U.S. 668 (1984): “the defendant
must prove, under thetotality of the circumstances, that (1) hisattorney’ sperformance was deficient
and (2) the deficiency deprived the defendant of afair trid.” Woodson v. State, 845 So. 2d 740,
742 (18) (Miss. Ct. App. 2003) (citing Hiter v. State, 660 So. 2d 961, 965 (Miss. 1995)). The
defendant “must show that there is a reasonable probability that, but for his atorney’s errors, he
would have recaeived a different result in the trid court.” Woodson, 845 So.2nd at 742 (119). Our
review is“highly deferentia to the attorney, with a strong presumption that the attorney’ s conduct

fdl within the wide range of professond assstance” Id. at (1 8).

10



DISCUSSION

924. David argues that his counsdl wasineffective dlegedly due to her falure to interview alist
of potentid defensewitnesseswhich David provided and failing to gather acopy of Adam’scrimind
record in order to impeach his testimony at trid. David dso arguesthat his counsd wasineffective
for faling to submit ajury ingtruction which properly stated the law asto the defense’ stheory of the
case, namely smple assault. The State argues that there is no indication other than David's
adlegations that counsd’ s performance fell below the standardsoutlined in Strickland, 466 U.S. at
687, as adopted in thisstate in Stringer v. Sate, 454 So. 2d 468, 477 (Miss. 1984).

125.  In order to succeed in hisclam for ineffective assstance of counsdl, David must first show
that his counsdl’ s performance was deficient. The record doesnot soindicate. Rather, therecord
indicates that David's counsd conducted a motion to suppress evidence, filed a judgment
notwithstanding the verdict (INOV), amotion for anew trid, participated in discovery, and made
objections at trid. David contends thet by faling to interview witnesses which he felt would be
useful at trid and by failing to retrieve Adam’ s crimind record, counsel’ s performancefell below the
standard set forthinthefirgt prong of Strickland. Asthe Missssppi Supreme Court hasprevioudy
held, “trid counsdl did bring forward witnesses. . . and that hisdecision not to call Dr. Goff to testify
was a métter of trid srategy where he statesin his affidavit that he fet the State would have called
Dr. Goff infor adamaging rebuttd.” Snow v. State, 875 So. 2d 188, 192 (19) (Miss. 2004). We
find that David's counsd’ s actionsto be that of trid strategy. David thereforefalsto meet thefirst
prong of the two prong test of Strickland. Infinding thet thefirst prong is not met, adiscusson of

the second prong is not warranted. As aresult, we find this issue has no merit.

11



126. THE JUDGMENT OF THE CIRCUIT COURT OF ITAWAMBA COUNTY OF
CONVICTION OF AGGRAVATED ASSAULT AND SENTENCE OF TEN YEARSIN
THE CUSTODY OF MISSISSIPPI DEPARTMENT OF CORRECTIONSWITH TEN
YEARSSUSPENDED AND FIVE YEARSOF SUPERVISED PROBATION, PAY FINE
OF $1,223.50 AND RESTITUTION OF $6,875.14 IS AFFIRMED. ALL COSTS OF
APPEAL ARE ASSESSED TO ITAWAMBA COUNTY.

KING, C.J,,BRIDGESAND LEE,P.JJ.,IRVING,CHANDLER, GRIFFIS,AND
BARNES, JJ., CONCUR. ISHEE, J.,, NOT PARTICIPATING.
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